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Wildman speaks about
products liabilty
By Kathy Fox
Forum Editor

On March 31, Attorney Max
Wildman talked to Judge Sharp's
Products Liability class and other
interested students about products
liability.
Wildman said the practice of law
is not just a money- mak ing
enterprise-it is " really a high calling."
People have always had disputes
and n eeded some way to resolve
thoe disputes. In time, the legal
system evolved to resolve these
disputes. The law was not
established, Wildman said, to
make money.

for the defendant but felt that the
plaintiff misued the machine.
The plaintiff originally had to
prove, in products liability cases,
that the product had a defective
design or that the manufacturer
was negligent in some way. The
''state of the art'' was very important and the plaintiff had a very
heavy burden in proving his case,
Wildman said.
Later, the idea of warranty
developed. Then the theory of
strict liability developed , which
said that people have a right to expect a product will not be
unreasonably dangerous if used in
a proper manner. The plaintiff had
to prove the product was defective,

Lawsuits are
liThe living part of the Law."
The new law school was recently dedicated. See pages 6 and 7.

- Max Wildman
Lawsuits are the " liv ing part of
the law." Some people really enjoy
developing new rules to meet the
needs of a changing society, which
they can do through testing new
theories in lawsuits. "There ain't
just nothing like it (trial law),"
Wildman said.
Wildman wished law schools
taught human behavior, how to
communicate and how to listen.
Lawyers need to listen to what
prosecutors and jurors are telling
them. The lawyer should find out
their views and backgrounds to
see if they are going to be fair during the trial.
A lawyer needs to be a "people"
person--he needs to love and
understand them. People instinctively known whether the lawyer
likes them, Wildman said.
Products liability is no more
than one area of torts law. It asks,
"When the product fails, who
should bear the burden? Where, in
fairness, shoul d t he responsibilit y be p lac d ?"
When the law starts talking
about
di ffe r en t
types of
negligence, it is fi nding ways to
fa irly place responsibility on the
parti s involved.
In Hoffman vs. Bliss, Blis built
a punch press which was in talled
in th manufacturing plant that
Hoffman work d at. Hoffman lost
thrc or four fingers in the press.
He sued on th grounds that the
ma chin was defective and Bli s
knowingly pl c d it in the tream
of comm rc with this defect.
Wildman aid the defense a torn y •'missed th boat" in the
Hoffman cas The trial jury found

unreasonably dangerous, and in
that condition when it left the
manufacturer (which was the time
the manufacturer could have done
something about the defect).
By Kathy Fox Only one other first-year student
1id it was a good learning exThe problem, Wildman said, is
Forum Editor
team
was
there. perience for everyone involved.
that often no evidence exists as to
VU's team lost its second round Wyatt and Bolling are ready to try
what condition the product was in
next
year.
The client counseling team, con- competition on March 27. Since again
when it left the manufacturer.
The client counseling competisisting of first-year law students teams had to win both rounds on
Often, the judge wants to find for • Barbara Bolling and Lisa Wyatt,
the 27th to advance to the semi- tion helps students learn to deal
the plaintiff, but in all fairness
travelled to Ontario, Canada for finals on the 28th, VU's team did with lawyer/client counseling
cannot put the responsibility on
the national competition on March not make it to the semi-finals. situations. The students work in
the defendant.
27
and
28. Valpo lost to Texas Tech, which teams and interview a potential
Misuse is not a defense in a proThe regional competition was was the team to eventually win the client. Then they are given a time
ducts liability case unless the user
held here at the Valparaiso national
competition. limit to discuss various solutions
knew of the dangerous condition
University School of Law on
The team was awarded its to the client's problem and make
under Hoffman, Wildman said.
February 28 and March 1. Valpo's regional winner's plaque, which is a recommendation. They are then
'·You need to know where you're
team won the regional, which ad- hanging in the law school library. judged on their performance.
gong and what you're trying to put
Next year's nationals will be in
Bolling, Wyatt, team alternate
vanced them to the nationals.
across" in prodducts liability
The national competition was Ron Kurpiers and team coach (Pro- Albuqurque, New Mexico, and the
cases, Wildman said.
held at the University of 'lbronto, fessor) Ruth Vance all travelled to internationals will be in London,
The intervening party (the
where 12 regionals-winning teams Canada for the competition. Vance England.
employer) in Hoffman gave no infrom across the country competed.
struction or training in the use of
the product. Also, no necessary
tools were provided and the scraps
Student Bar Association
had to be removed by hand. The
employer did not post the warnElections- Officers for 1987-88
ings that the manufacturer had
sent him and did nothing to correct
the dangerous condition.
President--Scott Faurote
3L Faculy Representative--Derla Gross
The mech a nics of products
3L
Representatives--Bill Davisson
Vice-President--Rebecca
Grogg
liability have become very important lately, partly beca u se
John Hallacy
Treasurer--Warren Wenzloff
manufacturers' insurance rates are
Anne Rempe
Secretary--Mary Beth Lavezorrio
increasing. Products liability
ABA Representative--Cindy Penn
audits are increasing because the
2L Faculty Representative--Peter PogerE
manufacturer wants to know the
possible exposure to liability he
2L Representatives--Mark Nierman
faces from his products. ManufacTimothy Murray
urers want to know what is going
Scott Garriott
wrong \ ith their products and
how they can prevent liability,
Wildman said.

Client counseling team competes in Canada

Co garatulations, Third Years!
Graduatio-n: May 17

~
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Third Year students commended
As May approaches, the third
year (at best, most of them) are
preparing for graduation. The rest
of us are sitting back and watching
enviously.
Here are some of the
characteristics that make the class
of 1987 rather unique:
- This class will be the last one
to have spent two or more years in
the old law school.
- The class of 87 is also the last
class to spend only one year in the
new law school.
- The class is the first to graduate
from the new law school facilities.

- The class is the last to have bad
Professor Stevenson for Evidence.
- The class can still remember
when Prof. Louis Bartelt (now professor emeritus) taught classes at
the law school.
- The class is the last class not to
have Vance and Straube! for Legal
Writing.
The Forum would like to congratulate all those who are
graduating from the law school
next month. You've worked long
and hard, and now it's all going to
start paying off.
The only thing I would ask is

that those graduating do not
forget what they have learned
while here. The press is frequently full of lawyers, who somehow
went wrong, became corrupt, took
bribes, withheld evidence which
they should have gone forward
with, etc. As young law students,
we have a duty to keep up the
public faith · in the legal
profession.
We are supposed to protect
justice and help those who need it,
no matter how rich or poor that
particular client may be. Also we

should strive for a "fair" result.
Too often law school teaches us
that winning cases is allimportant - we must remember a
fair result is more important.
Enough seriousness. Good luck
to all of you who are graduating.
Don't forget the rest of us.
(Especially when the rest of us call
you next Srping and ask you if you
know of any available attorney
positions). Don't drink too much
before graduation - you have to
be sober enough to stagger up and
get your diploma.

Dear Third Year:
Dear Third Year,
First year is a lot like living at home with my
parents. Vance wants me to
have my argument taped,
which reminds me a lot of
all those pictures my
parents took of me when I
was a little and really
didn't want my photo
taken. I always hate my
pictures and think this is a
stupid idea.
Also, Vance is making me
give an oral argument.
When I lived at home, I
always argued with my
parents, but they t old m e I
s hou l dn't a rgu e with
others.
Signed, Infant
Dea r In fant
Let's be 'brief.' The only
reason they want to
videotape your argument is
because a chance exists
that you might grow up and
become someone important. Then the school can

use your tape to lure more
naive first years into coming here. Why else would
Vance want a videotape of
a first year?
Dear Third year,

How long will it take to
become as wise and as
humble as you are?
Signed, First Year
Dear First Year,
I seriously doubt that
a nyone h ere will be able to
achieve the know ledge and
status of "Dear Third
Year.'' I have gone to four
law schools for a total of 16
semesters so far. I've gotten
three probations from
Valpo which I proudly hang
in my apartment.

Dear Third Year,
My girlfriend left me. My
dog just died. My car went
up in flames with my law

books inside. And my
landlord
evicted
me
because she found out that
I'm not the talent scout for
the $1.98 Beauty Contest.
What recourse is left?

law school I find that I
don't engage in many of the
"fun" things I used to do. I
especially miss reading
books that are not law
related. Will I have more
time to read novels by the
time I become a third year?

Signed, Up the Creek

Signed, Literate

Dear Up,
Although you will have
to check the status for your
particular jurisdiction,
suicide is legal in some
states (or rather not illegal). However, you'd better ask Louie "The Thrt"
Bartelt before you do it
because self- infliction of
bodily harm resulting in
death or serious impaviment of a physical condition could be a tort and
your estate might be liable
for
wrongful
death
d amages t o your hei rs.

Dear Literate,
After being saturated
with thousands of pages a
semester, reading is not on
my list of fun priorities.
However, don't be afraid to
pursue through Better
Homes and Gardens, N a-

tional Lampoon, The National Enquirer or the
Farmers Almanac. By the
time you become a third
year, you will learn how to
budget your time better
and study more effectively.
Then you will be able to
read War and Peace along
with Sho tgun in on e
semester. That is unless the
faculty
decide
you
shouldn't.

Dear Third Year,
Now that I have survived
almost an entire year of
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Graduation anticipated

Kohlhoff

The forces will gather in just a
few more weeks. Relatives,
friends, and faculty will be there
to watch you. It will be your rite
of passage - Graduation Day at
last! You have been waiting for this
for three long, hard years.
Momentous and auspicious as
the occasion will be, you will want
to keep in mind that there is a bit
of comic relief in all things performed in earnest. Thank heaven
for that. So, try not to get too
hyped about it. Relax and enjoy. It
will go something like this.
You will be robed in a long,
black gown with velvet chevrons
on each sleeve. Atop your head will
be perched, awkwardly, a mortarboard which you fear will fall off
unless you stand perfectly erect
and look straight forward at all
times. You will feel quite silly in
this regalia, but seeing the faculty in their splendid emblems of
rank and position will be
somewhat assuring. Apparently,
reasonably intelligent men and
women display themselves from
time to time in this uncomfortable,
rather ridiculous-looking finery of
medieval fashion.
Lining up for the procession into the Chapel will be a ''trip'' in
itself. If we line up in the under~
croft, it will be as hot and muggy
as a 'IU.rkisb bath; if we line up
outside, it will be as windy as
Chicago on the lakefront. Someone will be late, someone will
be sick, and someone will have

page

forgotten his/her cap and gown or lost the tassel. For the first time
in three years, you will find my instructions as compelling as the
Sermon on the Mount, having
forgotten everything that was said
when we rehearsed for this event.
At the very last moment, with a
thousand pairs of eyes straining to
see us, the latecomer will be tugging at my sleeve. ''Where am I supposed to be?"
The great organ in the Chapel
will peel out strong and melodious
as you proceed down the center aisle. Though you are normally not
a sentimentalist or given to strong
emotions, you will feel your heart
pounding in your chest while butterflies flutter around inside your
stomach. You will wonder what
the proper decorum for such a occasion is. Should you smile, look
deadly serious, keep your eyes on
the chancel, or on the floor? Dare
you try to spy out your family?
The distance ahead looks like the
yellow brick road to the Emerald
City.
Having found your pew, you will
sit down, hopefully when
everybody else does, and relax just
a little bit. Thoughts of family will
crowd your mind. They made so
many sacrifices for you you will
feel repentance is the only decent
gesture you can offer. Thoughts of
classmates will crowd your mind ,
too. You will recall all of the good
times of the past three years -and
none of the bad. At the end of the

1987-88 Law Review Editorial Board
Editor-in-Chief--Larry Thrall
Executive Editor of Publication--Ron Hayden
Executive Managing Editor--~ob Doelling
Executive Editor of Student Writing--Mary Jane
Rhoades
Article Editors--Mark Colon
Bruce Kugler
Brett Warning
Note Editors--David Christiansen
Jean Doyle
Tom HyaHe
Troy Swanson
Kim Wilkens

first day of freshman orientation,
you said it would never happen.
You will think about the job that
is waiting and wonder why in the
world you ever said you would
take it,. Then you w.ill remember
the school loans hanging over your
head and wonder why you ever
came to law school in the first
place. You will not be able to concentrate on the spekaer's message,
though you have heard good things
about him from his days of
teaching here as an adjunct professor. Some say he told wonderful
"war stories" which were actually appropriate tot he teaching of
Land Transfer and Finance. Hard
to believe, I know.
Finally will come the moment
for which you have been waiting,
the conferral and boding. If you
lined up correctly, there is a very
good chance Dean Berner will call
your name and Dean Bodensteiner
will give you your diploma when
your turn comes round. To avoid
further confusion at this time, I
will be trying very hard to keep
mother, spouse, the signficant
other,
and
the
family
photographer out of the graduate
line-up. For this, I have been given
the look that kills.
Diploma in hand, you will move
to the hooding area which, this
year, may be located on the steps
going down from the chancel. You
will present your hood to the
favorite professor not hooding at
the moment, even if he/she is the

one who has been aching to get a
fold of cloth about your neck for
the past semester. You will need to
pay attention to this because
hooding can be tricky, especially if
you are tall. Try to squat gracefully so that the hood can be draped
over your head without knocking
off your hat.
If you are going to goof, it will
happen most likely at the recessional. "Human wisdom acting on
human experience for the benefit
of the public'' suggests you turn
toward the center aisle and exit. In
this circumstance, however, you
will not exit exactly the way you
entered. You will go right, first, to
get to the left, and then to the
center. It will drive you crazy
thinking about it now, so leave it
for rehearsal. It may motivate you
to pay attention.
As the recessional reaches the
narthex of the Chapel, the
relatives and friends who came to
watch your rite of passage will be
sounding applause. You may want
to leave at this point, especially if
you are uncomfortable with handshakes, hugs and kisses. I,
however, urge you to stay. If what
the experts say is true, that the
average human being needs 7.2
hugs per day to remain stable and
emotionally healthy, here is your
chance to store up reserves to last
a long time. So, too, will the
memories of this day last a long
time. Therefore, enjoy!

Networking important for job search
By Gail Peshel
Career Services

Networking can be the single
most important part of the job
search process. First year law
students can use the summer to
make contacts and follow up on
leads for jobs the following summer. Second-year students may increase opportunities for the
"right" job upon graduation if

able to provide assistance; bar
association acquaintances. Ger active in committees of interest to
you, attend seminars and luncheons and talk with the people in
attendance.
Remember the objective of networking is to seek advice on how
to obtain a position, not a position
as such. Networking is an
information-gathering technlque.
You are not actively seeking a

Networking involves contacting
anyone and everyone who might
possibly be helpful in finding a job.

they use network strategy. Thirdyear students who have not accepted permanent employment
may generate more job offers if
they create a network.
Networking involves contacting
anyone and everyone who might
possibly be helpful in obtaining a
job: lawyers or executives in the
special fields of law or geographic
areas that interest you; family
friends and acquaintances; doctors ; cclergy; professors; judges;
placement personnel; friends of
friends ; law school alumni;
undergraduate alumni; professional organizations that might be

position from your contracts, but
are getting suggestions regarding
how and where to obtain a position. You want to get from each
contactg you make the name of at
least one other contact.
Networking could be called the
diplomatic art of getting referred
to someone by someone else.
Always ask "A" if you can use
"Ns" name when contacting "B",
whom "A:' suggested as a potential
contact. Contacts should be made
in person if possible and should
take no more than one half hour of
the contact 's time. Always send
thank you letters to your contacts.

The thank you letters provide a
record of major points ·discussed
and make available another opportunity to clarify information
about which you may still be
unsure.
Since lLs and 2Ls usually have
ore time to look for their first full
time job, some networking
strategies apply only to them. lLs
and 2Ls should be reminded that
the time spent searching for a summer clerkship is time spent well,
as these summer jobs often lead to
the first full-time position. A letter should be written as potential
opportunities become known. For
example, if a 1L or 2L is talking to
an attorney at a seminar, or at the
court house, or wherever, and the
attorney volunteers that his/her
firm will be interviewing in the
fall, a letter should be sent as soon
as possible indicating interest and
intent to send a resume at a later
date. At the same time, write a letter dated August 15, 1987, and indicate your interest in the firm,
refresh the individual's memory
regarding your meeting and
enclose a resume. One hundred letters, sent directly to members of
firms or to individuals, can be
generated over the summer if only 10 are done each week. Do not
wait to begin writing letters
because your resume is not up-todate. Instead write the letters, address the envelopes, but wait to
seal them until a revised resume is
included. If these letters, plus any
"mass mailings" are generated
over the summer, a lot of the
headaches of the job search can be
out of the way before you return to
school in the fall.
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Look back and re.member

As you prepare for your last examinations as law students, it is
appropriate to reflect upon the
past three years and attempt to
put them in perspective. While it
may be difficult to appreciate this
at the present time, I predict that
within a year or two most of you
will look back upon law school as
one of the best times of your professional life. Despite all of the
negative aspects of law school relative poverty, examinations,
and never-ending work - in a very
short time you will realize that the
pressures of being a law student
are mild compared to the
pressures which accompany the
responsibilities of an attorney.
When placed in a fiduciary role,
responsible for the affairs of a
client, most of us quickly realize
that the demands made upon law

students were not so terrible.
This does not mean you have
chosen the wrong profession, nor
does it mean that attorneys cannot
enjoy life. To be contrary, providing competent representation
to clients can be extremely rewarding. Your continuing profession
growth - most attorneys find that
their legal education has really
just begun upon graduation from
law SGhool - adds to the personal
satisfaction. These factors, coupled with the wide variety of human
situations presented by clients and
their cases, can make the professional life of an attorney both
challenging and exciting.
While the practice of law is in
some respects a business, don't
lose sight of the fact that it is
primarily a profession. As
members of a profession,
lwawyers have certain respon-

sibilities which are not imposed
upon businesses. One of these
results from the fact that a profession, contrary to a business,
should not be directed primarily
by the profit motive. Obviously,
lawyers are entitled to a decent income, if for no other reason to
repay student loans. However, too
much emphasis on profit frequently leads to trouble for attorneys.
The opportunity to "cheat" with
others' resources is always
available to attorneys. The inability to resist such temptations frequently leads to disciplinary
proceedings.
Another cuase of many
disciplinary problems is the
failure of attorneys to treat clients
with respect.-Most clients are very
reluctant to complain to the
disciplinary commission if they
feel their attorney has been honest

and decent with them. The little
things are important, such as
returning telephone calls and
keeping your clients informed
regarding their cases. Fortunately,
most clients will tolerate the
mistakes all of ;us make if they
feel they are being treated
properly.
Finally, I believe all of you have
received the basic educaiton and
technical skills necessary to practice law competently. Whether you
realize it now or not, your legal
educaiton has equipped you to
compete with the graduates of any
other law school in the country. If
you are willing to work and
prepare adequately, you can be
very successful as attorneys. Best
of luck and please keep us informed of your location, your positions,
and your accomplishments.

Survey of the Class of '86

Graduation '87

Three weeks left
By Rollie Norris
Forum Staff Writer

"There must be some kind of
way outta h ere, said the joker to
t h e thief.
" There is too much confusion
here, I can't get no relief."
- Bob Dylan from "All Along the
Wa tch Tower."
I have b een hearing Mr. Dylan
p a ra phrased by the third year
class since mid-October. But the
way outta here is now crystal clear.
In a word , graduation .
Sunday, May 17, 1:30 p.m . at the
Ch ap el of the Resurrection approximately 105 new Juris Doctors
w ill b e cr ated . The school of law
graduation ceremony will b e held
sepa rately for the second year in
a row. Last ye ar 's separate
ceremony was accla imed by all involved with the process, so this
year VU President Robert
Schnabel and University Chaplain
Dean Brockapp were both pleased
to approve it .
The separation of ceremonies
will reduce the time involved by
about three hours for the law
graduation, which traditionally
came at the end of the
undergraduate ceremony. I am
sure the faculty, family and alumni will want to join the graduates
in thanking third years Tina Nommay and Jennifer Jewell for making this all take place and in a
reasonable time span of one to one
and one-half hours.
Due to the capaci t y of th e
chapel, no t ickets will b e required
fo r e nt r ance. H oweve r, s om e
r strictions will apply. Dashing
down th e aisles to get close enough
to use t he I nstamatic is b eing
di -courag d. Telephoto lenses, fast
film and flash photography from
your seat ar being encouraged. A
school photographer will also be
on hand o record the blessed
event. Proofs will be sent out for
the students to order from at a
later date.
Baccalaureate will be held for
all universi y gradua es at 10:30
that morning in the chapel. Law
school graduates should be in the
chap 1, robed and lined up, by 1:00
p:m. At ndanc is required unless
th studen has wri ten the Presi-

not showing up for graduation
will draw disapproving glances
should they attend the President's
reception on Saturday. This event
will be held ouside of the union
under a canopy.
At 1:30 the beginning ·of the end
starts. Mr. Alan Morrisson, a VU
law graduate, former faculty
member and now chief counsel for
the architectural firm of Sverdup
and Parcel, St . Louis (who designed our new building) will address
the class. Degrees will be conferred by President Schnabel an~
Dean Ivan Bodensteiner will hand
out the diplomas. Those who meet
the criteria will be recognized as
graduating "with honors." No
magna's or summa's, just "cum
laude's" are given or recognized
here. This process will take up
most of the ceremony.
Sometime in here the class will
try to sing the alma mater. Don't
worry--the lyrics will be printed
out. Tina tells me there may be a
practice session the preceding
week . As faculty advisor for the
class of 1987, Assistant Dean Bruce
Berner will be allowed to get in
the last word before releasing the
graduates on an unsuspecting
world. Any cautionary notes he
may deliver would, of course, be
well-heeded by the class.
The graduates' robes will be
trimmed in purple. to indicate law,
and the hoods will be brown and
gold , Valparaiso University's colors. A reception following graduation will be held from three to five
at the law school. All are invited
to stop by and w ish the graduates
well .
The undergraduate ceremony
w ill be taking place at the ARC at
2:00p.m. so it is recommended that
we try t o avoi d the con fusion at
that end of cam p us by getting in
and out the western end. Someone
(my well-placed anonymous
source) suggested Mound Street.
The law school had reserved a
block of rooms at the Holiday Star
but it'll probably be too late by the
time you read this. The best time
to make reservations is the
preceding summer.
We wish you all a lot of luck and
hope you are all employed quickly and prosperously so that we'll
have more contacts when we hit
the bricks. "Outside in the cold
di tance.. .'' Id .

97.5 percent of the class is In<'Juded in these statistics
95.8 percent of the respondents are employed
1.7 percent are not seeking employment

Types of Employment
54.8 percent--private practice
11.5 percent .. ~corporations
14.9 percent--judicial clerkships
10.7 percent-with prosecuting attorneys
others are working with administrative agencies, the Justice Department, the Navy,
legal services and as legal counsel to universities

Bar Passage Statistics

Indiana--95.2 percent
Illinois~-88 . 7 per cent
Michigan~85. 7 percent
California--0 percent
Wisconsin, Missouri, Arizona, Utah, Florida, Pennsylvania, New Mexico, Minnesota,
Connecticut, Colorado, Geaorgia--100 percent
·
class passing percentage average--93.1 percent

Geographies

Indiana--45.1 percent
Illinois--23.0 percent
Michigan--8.5 percent
other states represented: Arizona, California, Colorado, Connecticut, Florida, Georgia,
Kentucky, Minnesota, Missouri, New Mexico, New York, Ohio,1>ennsylvania, Utah,
Wisconsin and the District of Columbia
Average salary--$25,306
Range--$10,000 to $50,000

Salaries

The law school's graduation will be held in the chapel this year.
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Pruser speaks on Medical Malpractice cases
By Kathy Fox
Forum Editor

On March 31, Attorney Monty
Pruser spoke on "How to Properly Prepare a Medical Malpractice
Case" as part of the Law Week
festivities.
The case begins, Pruser said,
when the client calls with what he
believes is a medical malprctice
problem. About 80 percent of these
calls are problems that cannot be
handled by attorneys.
The attorney must remember
first the economics of the situation
as a plaintiff's lawyer--he has
himself and his family to think of.
.Once the lawyer takes the case,
then he owes the client his highest
duty.
The plaintiff's lawyer always
handles medical "negligence," not
"malpractice," cases. "Malpractice" connotes something terrible,
and the doctor is not going to lose
his license over one incident.
Medical negligence cases involve
mind-boggling costs. Pruser said
it is sad that this type of case is so
expensive, but it is something the
attorney must keep in mind when
screening cases..
Some states, such as Indiana,
have medical review panels, which
might make the case cost twice as
much. The case could be litigated
once before the panel and a second
time before a trial court.
The client will not be able to put
up the money for the case, so the
lawyer will have to advance some
money.
First, the attorney will have to
hire a medical expert because the
lawyer is not qualified to determine whether a medical malpractice case exists. If the attorney
files a medical malpractice case
and cannot back it up, he is liable
for the expenses incvolved.
Early in the case, the lawyer
must find the right expert, Pruser
said. Interns and nurses will not
want to testify, and they are not
experienced enought to really help
the lawyer. A good expert will
charge $500.00-$1,000 just to
review the facts and tell the lawyer
whether a case exists.
Also, doctor's offices charge at
1 ast one dollar per page for the
client's records, and some charge
three to four dollars per page. The
lawyer has a duty not to let his
client get ripped off this. way,
Pruser said. The lawyer should tell
the doctor to charge a reasonable
price for copies or they will go to
court over the price.
The lawyer also has to advance .
money for phone calls, filing fees
and other similar costs before the
case even gets started.
The lawyer needs to depose all
the doctors, nurses, technicians

Nationally-known

Atty.

and others who were present when
the alleged malpractice occured,
Pruser said. A 100-page depositian costs $400-$500. The attorney
will also need to prepare his expert for deposition.
Pruser said a plaintiff's lawyer
cannot even get a case started for
less than $10,000-$12,000 and cannot try a case for less than
$20,000-$25,000. He should first
determine the amoundt of possible
damages to see if the case is worth
it.
The lawyer has a duty to document everything, including costs,
and to keep the client informed as
to how the case is progressing.
The lawyer has various options
as to finding an expert. He can do
a little research, then call the
authors of the relevant articles. Or
he can call a doctor, resident or
nurse to find out who to start
with. Also, several books excerps
on various topics. The lawyer can

Monty Preiser lectures on medical malpractice.

also go to a neighboring medical
school and talk to the professor
who specializes in the necessary
area. Finally, the lawyer can turn
to medical services that supply experts for a flat fee. He should
watch out for groups that want a
contingent fee for providing an expert, because the lawyer is not
authorized to split contingent fees.
The lawyer should not use the
expert until he has the names of
references and can check up on the
expert.
Pruser said 99.9 percent of attorneys, once they have an expert,
sent the entire case file to the expert. This is not a good idea from
both the client's standpoint and
the lawyer's standpoint.
This is because the expert might
turn down the case based on cold
facts. Also, the expert might miss
something in the record that
makes a difference in whether he
thinks the client has a good case.

The lawyer should fly out and
talk personally with the expertthe client is entitled to this, Pruser
said . If the expert gives a
favorable opinion, the lawyer can
then file out.
The lawyer should fly out and
talk personally with the expert-the client is entitled to this, Pruser
said . If the expert gives a
favorable opinion, the lawyer can
then file out.
Many lawyers obtain a written
opinion from the expert. This is a
mistake because the expert cannot
know everything about the case at
that time. Also, it makes good
cross-examination material for
the oppossing counsel.
All the lawyer really needs from
the expert is one line stating that
the doctor deviated. In case the expert dies, the lawyer has
something to show he really did
have an expert.
It is necessary for the plaintiff's

lawyer to ·take the deposition of
the defendents before they take
the deposition until 45 days after
filing suit, but place no restrictions on when the defendents can
take the plaintiff's deposition.
The review panel's eveidence can
be admitted at trial, and the
panel's members can be examined
at trial. The plaintiff's lawyer,
because of costs, should therefore
consider not trying the full case
before the panel. He can share
money by waiting until trial to
present his full case rather than
presenting his full case twice.
The lawyer should depose the
defendent and the defendant's experts, Pruser said. The expert is
trained to expect questions about
his qualifications. To immediately question the expert about his
qualifications would waste time;
this should 'dive' into the major
questions immediately.
Before taking the deposition of
the medical expert, the lawyer
should check him out thoroughly
and find out what makes him tick.
The lawyer should find a question
that can be asked immediately,
that will put the expert off guard
and that cannot be contradicted.
At the deposition, the lawyer
should make sure that all records
and files are read into the record.
Then the defense cannot object at
trial that these documents are
unreadable.
The plaintiff's lawyer does not
have the right under the federal
rules to take the deposition of the
defendant's wxperts. He can take
the deposition onely with leave of
court. Most of the time, the parties
stipulate that they can take the
depositions of the other's experts,
Pruser said.
On the day the complaint is filed, the lawyer should also file interrogatories for the expert's opoinion. Even if the defense does not
have an expert yet, the defense is
put on notice and must let the
plaintiff know when the defense
obtains an expert. He should also
file a notice to depose the expert.
The lawyer, Pruser said, should
work the case from day one, or he
will never be able to settle it. He
maly want to put together a day in
the life film. He may consider
making a settlement brochure
which lists the wittnesses,
evidence and what is going to happen at trial. He can take tfhe
brochure to the insurance company when negotiations begin.
Before trial, the lawyer also
should index his depositions both
chronologically and topically so
he can easily impeach an experts
testimony.
The seminar was sponsored by
the Association of Trial Lawyers of
America.
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Career Services
holds job seminar
,
By Kathy Fox
Forum Editor

On March 25, the Career Services office sponsored a seminar
called "Landing a Job in a Tough
Legal Market."
Job applicants must remember
that the first job they get after law
school will probably not be the
same job they have five years after
law school. They may change the
area of law they practice in or at
least change employers.
Students, therefore, should try
to set not only short-term goals
(such as getting a job) but also
long-term goals. This enables the
student to obtain a job at the
beginning of his or her career that
will eventually lead to his or her
ultimate goal.
For example, if a student wants
to work at the U.S. Attorney's Office, he probably will not get hired

until he has had several years of
litigation experience. therefore,
the student should try to get a job
in a prosecutor's office or a firm
that does a lot of litigation.
If the student would eventually
like to teach law, a judicial
clerkship upon graduation would
be helpful.
"Networking" is the most important part of the job search. The
student should contact everyone he
can think of, including
--Friends from law school
--Professors
--Fellow attorneys
--Attorneys or executives in the
areas that interest you
-School placement personnel
--Bar association acquaintances
--Family friends/acquaintances
--Friends of friends
--Professional organizations
Even if the student does not think
a contact will be helpful, it would
not hurt to call him or her.

Networking should be used to
seek advice, gather information,
and get names of other contacts. It
should never be used to seek a
position.
Networking should be done in
person, if at all possible. The student should always ask if he can
use the contact's name when getting in touch with a referral. The
student should also take a half
hour of the contact's time and send
a thank-you letter.
The student might be asked
about the following at an
interview:
--what he wants to be doing in five
years
--why he went to law school
-why the attorney should hire him
--what his grades are
--what kind of practice he would
like to go into
--where else he is interviewing
--whether he has any outstanding
job offers.

LAW

OED
A History of
By Kathy Fox
Forum Editor

Wesemann Hall was named after
Mr. and Mrs. Adolph Wesemann of
LaGrange Park, Illinois, who supported the law school for many
years.
Until his death in 1962,
Wesemann was a prominent
Chicago
attorney.
Both
Wesemanns established testamentary trusts to specifically benefit
the Law School.
The Wesemanns established the
trusts for deserving students
preparing for the legal profession.

The Old Wesemann Hall

Dedication Weekend
By Nadine Dahm
Forum Staff Writer

The verdict is in; Dedication
Weekend was a big success.
Kathy Wehling, Assistant to the
Dean and the person more responsible than anyone for the success
of Dedication Weekend, stated that
she was very pleased with the turnouts for the dedication weekend
activities. Dean Ivan Bodensteiner
also stated that he was pleased as
he felt the weekend went very
well.
The chapagne reception held on
Friday, April 3, drew the largest
crowd. Over 600 people attended
the reception, including students,
alumni, and faculty members
from both the law school and the
university.
Saturday's events were also
well-attended, according to Kathy
Wehling. The day began early with
a Symposium discussion on "Mis-
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Dean Ivan Bodensteiner

A history of

1963 Dedication Ceremonies
As a contrast, here are the events that occurred in 1964 at the dedication of the original
Wesemann Hall.

By Kathy Fox
Friday, April 24, 1964
1:30 p.m.-Second year law students presented their oral appellate arguments before
the Indiana Supreme Court.
Saturday, April 25, 1964
1:00 p.m .-Conference on "Professional Responsibility of a Christian Lawyrer." Principal speakers included Atty. Fred Kuhlman, St Louis; Professor Paul Kauper of the
University of Michigan Law School; and Dr. Jaroslav Pelikan of the Yale University Divinity
School and former VU faculty member.
9:00 p.m.-Academic Convocation--Speaker Dean Rusk.
Sunda~

April 26, 1964

11:00 a.m.-Ecclesiastical Convocation
2:30 p.m.-Dedicatory Convocation with Chief Justice Earl Warren featured.

Forum

Editor

The law school has been called
the Northern Indiana Law School,
the Valparaiso College Department of Law and the Valparaiso
University School of Law since its
inception in 1879.
The law school originally worked closely with the Northern Indiana Nor mal School and
Business Institute of Henry Baker
Brown.
Colonel DeMotte's 1aw school
shared a wing of the physical plant
of the Normal School. During his
administration, DeMotte refused
admittance to virtually no one, yet
he maintained extraordinarily
high graduation requirements.
Around the turn of the century,
the school moved into new
facilities on Greenwich Street--a

building that had previously been
a private home.
In 1905, the law school joined
Valparaiso College as a separate
department. In 1907, the school
re-emerged as a part of the newly incorporated Valparaiso
University.
At this time, Professor Mils
Jesse Bowman succeded Colonel
DeMotte as dean. Bowman believed the school should be patterned
after the best law schools of the
era. Bowman's tenure lasted until
the beginning of the Lutheran
University's Associations administration in 1925-27.
At this time, Dr. John W.
Maryland became dean. The law
school had new facilties in the
Arts/Law Building, now DeMotte
Hall.
During Morland's first year as
dean(1927-28) he undertook to
bring the law school's standards

HOOL
Wesemann
Adolph Wesemann was born in
Proviso, Illinois in 1987. After at tending Wa lther College in St.
Louis , and gra duating from t he
University of Illinois in 1900, he
op rated a Chicago raw firm for
many years.
Janette Miller Wesemann, born
in 1883, was raised in Chicago,
where she ran a wei-known
package delivery service in the
Loop.
The Wesemanns were married in
1926. Jannette Wesemann participated in the cornerstonelaying ceremonies at the original
Wesem ann Hall on N ovember 20,

The New Wesemann Hall
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Dean Ivan Boden steiner recently commented that the new law
build i n g has opened new
possibilit ies in terms of the curric ulum a n d the plann in g of
special events. When asked where
he thought the law school was going, Bodensteiner stated that with
t he new facility, the law school is
in as good a p osit ion, if not b etter,
as it has ever been. The Valparaiso
University School of Law will continue to strive for academic excellence so that its graduates can
practice and compete with lawyers
from other schools.
The main challenge in the future
will come in the area of recruitment. According to Bodensteiner,
the law school must continue in its
efforts to expand and open new
job markets for Valparaiso
graduates as well as in its efforts
to increase the amount of scholarship money now available to
qualified applicants and students.

DeMotte Hall
Dedication Weekend
April 3-5, 1987

aw at VU
to the full level required for acditation by t h e Association of
merican Law Schools and the
erican Bar Association.
Tb insu fficiency of law books
hich confronted Moorland was
lv d in large part by contribuons from the many Walther
gue youth groups across the
untry.
The School of Law was approvby the American Bar Associaon in 1929 a nd was admitted t o
e Association of American Law
hools in 1930.
Since then the law school has
en facing the problem of mainining its ident ity as a sm all
hristian law school when facing
mpetition fo rm l arge statepported institutions.
The law school moved into the
riginal Wesemann hall in 1963.
h n D an Knute S. Stalland said,

Friday, April 3, 1987
"The chief problem from 1955 to
1963 was operating the academic
standards required by the accrediting associations in spite of
dismal physical facilities that
were depressing to both faculty
and administration.
Current Dean Ivan Bodensteiner, who has been dean since the
August, 1985, has seen the cons ruction of the brand new Wesemnan Hall completed since he
b ecame dean .
The new law school was completed in the spring of 1986, the
law library and other facilities
were moved in during t he summer
of 1986, and classes b egan in the
new building in August 1986.
The original Wesema nn Hall,
which was located between the
chapel and Highway 30 has been
renamed , and the new law school
now bears the name Wesemann
hall.

4:00-7:00 p.m.-Champagne reception by the School of Law Alumni
Association: Atrium, Wesemann Hall
Saturday, April 4, 1987
9:00 a.m.-Continental Breakfast: Atrium, Wesemann Hall
9:30-11:45 a.m.-Symposium: Mission of a Church-Related Law
School Classroom D, Wesemann Hall
12:00-1 :30 p.m.-Tours of the new building
2:00 p.m.-Dedication Convocation: Chapel
3:30 p.m.-Rite of Dedication: Wesemann Hall, Heritage Park
Sunday, April 5, 1987
10:30 a.m.-Special Ecclesiastical Convocation: Chapel
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Congressman Jontz speaks at Law School
B y Kathy Fox
Forum Editor

On March 23, U.S. Congressman
Jim Jontz (D-Ind.) and Pat
Williams (D-Mont.) talked to interested students and faculty at
the law school.
J ontz, a freshman Congressman,
asked to be placed on the House
Agricultural Committee so he
could work for a "more effective
farm policy in Washington" to help
out Hoosiers. He also asked to be
assigned to the Labor and Education Committee.
Jontz is also a participant of the
"steel caucus," which is composed
of Congressmen who have to deal
specifically with the steel
industry.
Williams is the chairman of the
Post-Secondary Education subcommittee of the Labor and
Education Committee.
Williams said in his opinion

America cannot regain andd maintain its position as a major competitor in the world market unless
we focus more of our energy, including capital and intellect into
the marketplace of goods and
ideas.
Right now, he said, America's
energy and reesources are goiing
into the military. The Pentagon absorbs 40 percent of the capital formation in our country.
Japan, which everyone seems to
think is our major competitor,
puts only 3 percent of its capital
formation into the military.
"Japan is hitting the mark with
every dime of their money" by getting money out entrepreneurs.
America is not doing this,
Williams said and that is why we
are no longer first in the
marketplace of goods and ideas.
America needs a trading bill
that lets our competitors know we
mean business. "We're being
suckered by unfair trading prac-

tices levied against the U.S.,"
Williams said. "For six years, and
perhaps a dozen and a half, we
have witnessed the industrial collapse of the United States," he
added.
Congress has been patient
enough for the President to force
Japan to stop chargin enormous
tariffs on our goods. This can be
done, Williams said, by reducing
Japanese imports into the U.S.
The rest of Williams' proposed
trading bill deals with competitiveness. Williams said he and
J ontz have convinced the leaders
of Congress of the value of higher
education
to
enhance
competitiveness.
One factor will be to improve
and accelerate the linkage between college research and getting
that information to entrepreneurs
by "technology centers."
America also needs to keep improving its facilities and equipment for education and research.

Loesch speaks on Nuclear Deterrents

Teaching staff constant
By Nadine Dahm
Forum Staff Writer

By Kathy Fox
Forum Editor

On Apri19, Juli Loesch talked on
" Nuclea r Deterrents :Just or Unjust ?"
Loesch said a group called t he
Plowsh ares h a mmered on t h e
nuclear weapons at the Willow
Grove Reserve Air Station outside
f
w rc

del

pons

damag d and no longer functional because of the Plowshares'
actions.

respon sibl e for inter nati onal
security)
- must be the last resort;
- a reasonable prospect of success (suicidal wars are never just
b ecause there is no one to have a
just peace with)
- limited objectives (prevent the
intolerable h arm)
-Just conduct includes;
·
of di criminatio
(violence must discriminate between com batants an d noncombatants) therefore, uncontrollable

various internationa l treaties,
which it violates with nuclear
deterrents. The Hague Convention
prohibits the use of poisonous
weapons, which is what nuclear
weapons are. The Nuremburg
Charter makes individual citizens
responsible for what their government does .
Loesch said 11 groups since 1980
have been de t oying nuclea r
weapons because they feel that
America is violating intemational
law.

Nuclear Weapons terrorize our civilization
and wantonly destroy food. - ·Juli Loesch

ing, they make it "pushing paper."
This a dds n othing to the economy,
we need to make the right things
rewarding .
Williams added that Reagan
will not sign any antitrust restruction bills. This leaves Congress
wondering how much time to
spend on regulating business
when it knows any such bill will
not be passed.
Politicians honestly do try to
vote as people want them to,
Williams concluded. The Congressmen always look at polls and
go to public meetings to find out
how the public feels about current
issues.
Jontz added that the general
concensus is that job-training requirements are needed in social
reform. Under the workfare program, the recipient must engage in
certain prescribed activities to get
aid. This is different from job
training programs, which teach
the recipients skills that will eventually ·lead them somewhere.

Williams said the government is
almost out of t he b usiness of giving grant s for this. The government needs to get back in this
business.
America, Williams said, needs to
compete with the best facilities
available, not work with
machinery 20 years old. Our older
machinery shortens our job opportunities because our students often
have not seen the new machinery
or technology.
A decreasing amount of law and
moderate income people have been
gonig to college recently. To stay
competitive, Williams said
America needs to reverse that
trend. We need to convince people
to stay in college and later stay as
faculty
members
or
administrators.
"It's not an easy task (to stay
competitive) and we're losing it,"
Williams said.
Jontz said people do not make
money producing steel, or farm-

Essentially, the teaching staff
will remain the same next
semester; however, tw9 familiar
-.faces will once again be seen at the
law building as Professor Jack
Hiller and Professor David
Vandercoy ·return from their oneyear leave of absence. <Al though
the staff will remain the sa.me,
there will be a ew changes in the
curriculum next fall.
A new seminar exploring Enter·
tainme:nt Law will be taught by
Professor David Myers. Debtors
and Creditors (D&C) will incor~
porate many principles now
taught in Bankruptcy 212 and
Bankruptcy 212 will be dropped
from the curriculum. Professor
Geri Yanover will teach Intellectual Property next fall which will
examine patent, trademark and

copyright law. Although Intellec·
tual Property is not a new course,
the name has been changed.
Professor Carol Kasebier will
teach the newest class to the curriculum, Business Planning, as a
Contemporary L€gal Problems
class.
New course offerings are initiated by professors who wish to
teach specific s ubject matters.
Before new course offerings are incorporated into the curriculum, 1
they are taught as a 29fJ Contem-

porary Legl Problems class. This
procedure allows the professor to
work the class up before it is incorporated into the curriculum.
Next spring, International
Business Transactions taught by
Professor Michael Straube!, and
Modern Social Legislation, taught
by Professor Ruth Vance, will both
be offered as Contemporary Legal
Problems classes.

..

The Plowshares group was
charged with trespass, conspiracy
and harming government property. They claimed that their actions
were justifiable in the name of
civil disobedience. Loesch siad this
argument is used a lot by those involved in the sanctuary movement, abortion cases and nuclear
deterrents cases.
The civil law, Loesch said, provides that w can set aside minor
statutes to protect higher values.
The Plowshares argued the
defenses of necessity and higher
law while admitting their crime.
The issues of morality and
legality were raised as they bear
on criminal liability. No American
court allows morality as a defense,
but Lo sch said morality does bear
on convincing th jury of the
n essi ty of one' actions.
!..Desch said morality and legality ar objectively knowable and
thinking people can come to conclusions about these issues.
Pacifists are not "anti-war"they feel that some killing is
necessary, while other killing is
not. They also feel that some
weapons are necessary while
others are not.
'lb have a "just" war, Loesch said
both a just cause and just conduct
must be present.
A just cause includes:
-trying to avert an intolerable
harm
-a just cause proclaimed by a
just authority (the legal system

weapons cannot be used; and
-Proportionality (even undirect
harm cannot be unlimited)
If a person belives that the only
rule of war is to win, he has
preemptively surrended his
values.
The morality of war is reflected
in the law. Murder (of civilians) is
always murder under American
law.
Loesch said nuclear weapons terrorize our civilization and wantonly destroy food. Nuclear weapons
not only destroy peace but also
ruin peace. Their declaratory purpose is indiscriminate and violates
the first rule of just conduct
because they are aimed at destroying millions of people.
' Our deterrents consists of
threatened genocide," Loesch siad.
Nuclear
weapons
cause
unlimited collateral damage even
if they are aimed only at military
sites, Loesch said. The explosives
can be aimed, but the radiation
and fallout that result cannot be
aimed. America is engaged in a
tactical war where winning is the
objective.
Loesch said not all deterrence is
wrong, only some of it. Some
threats cannot be carried out
morally
because
innocent
bystanders would be hurt. A difference exists between targetting
or threatening those directly involved in the war and innocent
people.
The United States is a party to

In American law, Loesch said , it
is p ossible t o argue that illegal
acts were done for sufficiently
justifying reasons (the n ecessity
defense). Saving human life and
valuable property are sufficient to
justify illegal acts.
In order to be successful, a
defendant arguing the necessity
defense must show:
-trying to avert subsantial
harm;
-imminent danger
-no other adequate means
available;
-the action was proportionate
to the imminent harm; and
-a reasonable person would
believe that the actions could prevent the harm (the reason must be
related to averting the harm).
Most people involved in the
anti-abortion, anti-nuclear
weapons
and
sanctuary
movements have not been allowed
to present the necessity defense. "I
believe this is a serious breach in
American justice," Loesch said.
At least once, in 1984, a judge in
the Plowshare case ruled that the
jury could hear evidence on the
necessity defense.
Some argue that nuclear deterrents damage America's national
security. We are threatened not only by Soviet missiles, but also by
the fact that our own nuclear
weapons might malfunction and
explode.
The talk was sponsored by Jus

Vitae.

1987-88 Moot Court Teams
National Moot Court Team
Carlyle Dalen
Mark Niermann
Tom Reitz
Paul Ritsema
Jessup Team
Nadine Dahm
Susan Wooley

Alternates (both competitions)
Tim Baker
Susan Hartman
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Student Bar Assoc. hold
Law Day Luncheon

Meyer roasted during Law Week
By Nadine Dahm
Forum Staff Writer

By Laurie Bigsby
Forum Staff Writer

The Law Day Luncheon sponsored by t h e Student Bar Association waas held Wednesday, April
1, 1987 at t h e Portere County Expo Center. The annual Awards
Ceremony followed the Law Day
Lunch eon. Following the Award
Ceremony, Ch arles N essan, P rofessor of Law from Harvar dd Law
School spoke on " The Constitution: Celebrating Its 200th Birth day."
The attenda nce at the X XXI
Law Week Luncheon was goo t his
year, exactly one hundred-seventyt hree students, faculty and alum ni attended t o support t he out standing accomplishments of ou r
students.
The Awards Ceremony started
by citing the 1986 graduates for excellence in scholarship during
their sixth semester of Law
School, the Spring Semester of
1986: Jane Mallay, Jurisprudence;
Robert L. Brown, Products
Liability; Terri Jolobish, Paul
Kohlhoff, and David Surguo,
Family 'Th.xation; Steven C. Braun,
Corporate Reorganization 'Th.xation; Joseph Banasiak, Nancy
Hughes, Wanda Jones, Raymond
Nash and Beth North, Estate Planning ; Erin McQueen, Patent,
Trademark and Copyright Law ;
Randolph Ruff, Administrative
Law; Mary Ann Kweisniewski,
Civil Rights Legislation; Jeffrey
Kehl, Remedies; ThllamNguti, International Law; Scott McMahon,
Trial
Advocacy;
Linda
Remeschatis, Bradley Varner and
D ennis S ever, Leg al S e r v ices
Clinic ; Hope Pinkerton and
Kathryn Johnson, Criminal Law
Clinic and Terry Golobish, Conflict of Law.
The highest scholastic averages
awards for the Spring 1986 went to
Ronald Hayden, Law I; Doris
Avens, Law II, and Linda Whitten,
Law III. The highest scholastic
average awards for the Fall 1986
went to Jon Castas, Law I ; Ronald
Hayden, Law II, and Doris Owens,
Law III.
The Corpus Juris Secundom
awards chosen by the faculty for
overall contribution to the Law
Scchool went to Theodore Danchi,
Douglas Bates and Margaret Murphy. The Law Week Award for the
student who showed the greatest
increase in GPA between thesecond and third year went to Roberto Vasquez. The ABA section of
Urban, State and Local government Law recognized Diana Bauer
for her work in Land Use and John
Whitfield for his work in Local
government. The Indiana State
Bar Foundation Scholarships were
awaraded to Patricia Caulfield
and Linda Kibler. The Law Alumni and the American Corporate
Counsel Association recognized
William Barath for his work in
Business Association. Mr. Charles
Vaughan presented the Vaughan
Award for the best work in Trial
Ad vocacy to Joanne Whalen , John
Martin, Ronald Kurpiers, Richard
Van Kalker, Pam ela Almis a nd
Barbara Drews.
Special recognit ion and cert ificates were awarded to the
follow ing students for writing the
Honor Paper in Spring 1986: Susan
Douglas, Contract Il--Brietzke;
Larry Thrall, Contracts II--Meyer;
Warren Wenzloff, Criminal Law IT-Berner; Ronald Hayden, Criminal
Law II--Stith; Ronald Hayden,
Civil Proc dure II-Bodensteiner;
Jean Dayle. Prop rty II--Gromley;
Ronald Haydden, Properly II-My rs; Warren W nzloff, 'Ibrt II-Bart lt; Mary Jane Rhodes, Appellate Advocac --Vance: Larr •
Thrall. Appellat Advocacy-Straubel; St v n Slater, Constitu-

t ional Law II--Levinson; Phillip
Norman, Problems in Judicial
Process- Baas; Drew Adams, Legal
Profession--Ehren; William Ivers,
Comparat ive Law--St ith; Philip
Gundlach , American Leg a l
Hist gory--Stith; Douglas Bates,
Business Association--Jorgensen;
Doris Owe n s,
Comme rci a l
Trans act i ons--Mey er; Steven
Slater, Secur itie s Regulation-Brockington; Douglas Henderson,
Trusts and Estates II--Gromley;
Marybeth Pritschet, Natural
Resources--Ehren; Douglas Bates,
Ant itrust Law- Brietzke and Mark
Ve r mee r,
Cri m inal
Procedure--Berner.
The Honor Papers for the Summer Semester 1986 went to
Thomas Sawyr, Administrative
Law --Ma sk ow itz; Joseph Biel ,
Legal Services Clinic--Schmidt;
Marga ret Murphy, Crimminal
P rocedure--Berner a nd Martha
Wisch m eyer, A i r a nd Space
Law--Strau bel.
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Although Prof. A1 Myer was the
"roastee" at this year's SBA roast,
o one was safe as Professor
Robert Blomquist and Assistant
Dean Curt Chicowski round out
during the numerous skits which
roasted everyone and anything
that didn't bite back.
The roast was held on April 2 at
the Machinest Union on Route 30
and was part of the Law Week A£tivities. The doors opened at 7:30
p.m . and the roast began around 9
p.m. when the roastee arrived.
Scott Faurote SBA vice-presidev'

emceed the show, introducing ap- 3L list of " Most Likely to..." and
proximately a dozen groups who
Faurote gave out serious as well as
performed vario\1$ skits, Professor prank door prizes including a one
Bruce Berner who verbally abusgallon can of pork and beans.
ed the roastee and Professor
After the roast was over, a DJ
Emeritus Louis Bartelt who
played until 2:30 a.m. Beer. wine
roasted the roastee to the tune of
and pop were served and popcom
Old Susanna. Faurote also joined
and vegatable trays were out to
in the roasting in between satisfy the dreaded "munchies."
introductions.
This years roast committee was
Two groups split the $100 first
headed by Warren Wenzloft and
prize for best skit. They were the the members included Chris
lL's, Jon Costas, Ross Hubbell,
Miller, Robert Scott, Monique
Bonde Johnson and drunner Alan Spotts and Lisa Woons. The comFoust and the Georgia Pines,
mittee did an excellent job and the
George Bra.sovan, Pat Blanken- roast was a hugh success. Approxship, Tom Hyatte and drummer . imately 150 students and faculty
Alan Foust. Ron Kurpiers read the members attended.

Special recognition a nd certificates were awarded to the
following students for writing the
honor papers in fall 1986 are: Jon
Costas, Contracts I--Meyer; Jeffrey
Kinsler and Matthew Cooper, Contracts !--Brietzke; Jayme Walker,
Criminal Law !--Berner; Richard
Babcock, Criminal Law !--Stith;
Jeffrey Kinsler, Civil P rocedureBodensteiner; Jon Costas, P roperty !--Myers; Timothy Baker, 'Ibrts
!--Blomquist; Jeffrey Kin sler,
'Ibrts I --Yonover; J ayme Walker,
Legal Problems I--S traubel,
Albert Kundrat, Legal Problems!-Vance; Cynthia Rockwell , Constitutional Law !--Levinson ;
Priscilla Herochik, Evidence-Smithburn; Jean Doyle, Comparative Law--Stith; Theodore
Danchi and Susan Douglas, Legal
Profession~-Ehren ; Douglas Bates, .
'Th.xation of Corps and Partners-Potts, Diana Bauer, Commercial
Transactions--Meyer; Richard Van
Kalker,
Debters / Crediters-Berner; Talmadge Brenner,
P r ofessor AI Meyer was t his year's " roastee" during the Faculty Roast.
Federal Estate and Gifts -Brockington; Patricia Caulfield,
Federal Income 'Th.x/ Individual-Potts; Lewis Willis, Land Transfer-Kaesebier; Jeanne Longsworth,
Regulated Industries--Ehren;
Lewis Willis, Labor Law-Moskowitz; Debra Jenkins, Environmental Law--Myers; Jeffrey
James, Public Interest Clinic-Albercht ; Margaret Murphy, Legal
Waller a dded t hat politics realBy Kathy Fox has enabled an internationa l law
Services Clinic--Schmidt; Phillip
Forum Editor
court to be set up. It h as the same ly do not m atter that much in getGundlach. Legal Services Clinic-ting a job un less the law yer is inpower as any other court, but deals
Gienapp; June Quillen, Federal
On March 30, Spencer Waller
specificaly with internat ional terested in becoming an agency
Practice--Levinson;
Thomas talked to interested students about
head. He a dded that he really entrade and is located in Washington,
Densford, Law and Economics-- obtaining jobs in the U.S. GovernD.C. Working with this court p ro- joyed th e various jobs he had with
Brietzke; Larry Thrall, Family ment in the international law area.
vides valuable experience for at- t he government.
Law- Anderson and Stephen VerHe
strongly
encourage d
The International Trade Comtorneys, Waller said, especially if
nia, Health Care Law--Moskewitz. mission (ITC), a quasi-dependent
they are interested in goin g into students to get some p ractical experience with a government job,
The following students were agency, does reports on interna- customs law.
recognized for their exemplary tional trade. It decides whether
Washington, D.C., also has a fair since it is a useful m arketing skill
contributions to the ideals and ob- American industry is being hurt amount of international organiza- in finding other emp loyment. The
jectives of the School of Law by the trading practices of other tions, such as OAS, Internation al on ly disadvantage is t hat s ome
through their participation in: countries and whether American Mine Trade, and the International firms will have only p eople fresh
Moot Cart··Fall 1986, Douglas companies should be subsidized Society of American Law. Many out of law school so t he firm can
Bates, Brian Bauer, Theodore because of this harm.
legal publications on international train the lawyer.
Dancchi, Mark Jones, Richard Van
Also, a government attorney can
The ITC has a large legal staff,
law are put out, and the law stuKal ker, and Joanne Whalen; Mock which includes prosecuting at- dent can get a "feel" for interna- switch jobs fairly easily within
Trial--Spring 1987 Aaron Black, torneys who represent the Com- tional law from these, Waller said.
the governments especially within
Jennifer J ewell , Ronald Kurpiers, mission and a staff that works
Most international lawyers are the same agency. The lawyer can
an d Tina Nommay ; Client solely on economics.
headquart ered
either
in thus explore different facets of the
law in the same general area.
Counseling--Spring 1987 Brian
Th e Overseas P r ofit-Sharing Washington, D.C. or New York.
Bauer, Barba ra Bolling, Mark (OPS) office provides p olitical risk
Waller said almost all governAll lega l publishers put out
Jones Ronald Kurp iers an d Lisa insurance for American companies newsletters or some form of ment agences have summer jobs
Wyatte: Jessup Moot Court-- that have intern ation al tra de publication on int ernational law, available.
Spring 1987 Leslie H agen, staffs. OPS h as a trade commis- which Wall er encouraged, in Waller is with the law firm of
Margaret Murphy, Marybeth sion and an anti-trust division, terested students t o read .
Freeborn and Peters in Chicago.
Pritschet, John Whitfield, and among others.
. The course selection fo r interna- He is currently teaching InternaKimberly Wilkins and Law
Both the House and the Senate tional law varies depending on t ional Business at t he Illinois InReview. Drew Adams, Douglas have many committies that deal where the student wants to work stitute of Technology/Chica go
Bates, Patricia Caufield, Theodore with international law. The Senate after graduation. For example, if Kent. P reviously, he worked fo r
Danchie, Debra Dubovich, Philip Finance Committee, in particular, the student wants to work in the the Justice Department/Foreign
Gundlach. William Ivers, Karen deals with international trade State Department. it really does Commerce Division and spent
Johnson, Linda Kibeler, Jeanne markets. Also, the House has a not matter which courses he took. much time dealing with anti-trust
Longsworth, Marilyn Nickrell, subcommittee of the Ways and Waller said ''whatever mix he can and foreign commerce violations.
The seminar was sponsored by
Tina
ommay Steven Slater. Means Committee that deals with work in of private and public inRichard Van Kalker, Jeffrey international law.
ternational law" should be the Career Services Office.
Wallace, and Lewis Willis.
Article III of the Constitution sufficient.
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Guest speakers talk on environfTlental problems in Porter
By Kathy Fox
Forum Editor

On April 7, t wo speakers talked
about various environmental problems in the Porter County area .
Jeff Cefali, an attorney and env ironmentalist with People
Against Hazardous Landfills, Inc.
sa id he got involve d in en vironmental issues about f ive
years ago. He got a phone call from
a lady in Wheeler who said a
hazardous landfill existed in
Wheeler. Wheeler is eight or nine
miles away from Valparaiso.
Surprised that such a small community could have a hazardous
landfill, Cefali went to look at the
site. He found the site, which was
managed by Waste Management,
the largest waste disposal comp a ny in the world.
Cefali formed a Wheeler group
to fight the landfill. Members of
the group appeared on the
Donahue and Thday shows.
It was impossible to totally close
the landfill--this would create
more harm than if it stayed open.
However, the la ndfill's permit to
accept hazardous materials was
eventua lly withdrawn because of
public pressure. The landfill still
accepts garba ge.
Relevant federal acts include:
The Clean Water Act, which has
jus t recently b een reauthorized;
The Safe Drinking Water Act ;
The Resource Conservation and
Recovery Act, which deals with
hazardous waste; it sets up a
c radle-to -grave system where
wast e is tracked from the time it
is created until it is disposed
of;and

potential for groundwater contamination. Some chemicals now
in the water cause cancer, brain
damage and liver and kidney
damage.
In surface water, a point source,
such as a factory discharge pipe
that goes directly into the water,
can cause pollution. Non point
sources, such as a farmer putting
pesticides on his crops and the
pesticides draining into nearby
streams when it rains, can also
cause pollution.
Groundwater (subsurface) pollution can occur in aquefers.

than to prevent leakage. The
federal laws require monitoring
for leakage.
Hypergeological studies can
determine which way the groundwater flows, and monitoring wells
can be placed " downstream" to
monitor leakage. However,
groundwater does not flow like
surface water because of the
various rock layers. Seasonal rains
can also change the flow of the
groundwater. Finally, as the waste
in the landfill piles up, it exerts
pressure downward and changes
the flow of the groundwater.

Many compromises were made
along the way. Hiebert said the
nicest part of the lakeshore was
levelled for buildings. The legislation states that it cannot be used
as a reason to stiffen air quality
standards in the area, and the
legal drainages and rights-of-way
still exist. However, the legislation
also mandated that the area be used for public enjoyment.
Many of the natural uses were
disturbed by land mining and
other activitie. Yet, the lakeshore
still has the highest plant species
richness of any park service area

A recent study showed elevated levels of arsenic and ammonia in the Dunes.

Aquefers can be either large areas
of underground water or areas of
sand or gravel saturated with
water. The mills at the north end
of Porter County use the deep well
injection system to dispose of their
waste. Often the rock layers are
fractured and let the waste move
into areas of water. This movement
can be predicted but not definitely ascertained.
Also, industry uses pits, ponds
and lagoons outside the area.
Waste migrates through the soil of
these areas and into the groundwater, Cefali said.
Groundwater can also be contaminated by landfills, where
Cefali has done most of his work .
One type of landfill is the basic
dump, where a hole is built in the
ground and waste is just dumped
there.

Groundwater pollution is difficult, if not impossible, to clean
up. An underground wall can be
set up to stop the flow of the water,
but this is only a temporary
measure, Cefali said.
One possible solution is better
enforcement of the current environmental laws. A recent study
estimated the noncompliance rate
at 80 percent. Many states do not
have the money to enforce these
laws, but Cefali said there must be
some way to tell poilutors they can
be penalized. Also, citizens could
bring more lawsuits. The key is
prevention.
The biggest problem with
remedies is public education. Most
people do not know what the problems are, and they need to be informed so they can make intelligent decisions. People can put
pressure on t h eir legislat ors, join
citizens' groups to put pressure on
decision-makers, and attend and
testify at public hearings, Cefali
said.
Dr. R. Hiebert from the Indiana
Dunes National Lakeshore said
the Dunes has been seeking
recognit ion since the turn of the
century when the University of
Chica go did an ecological study of
the Dunes ' vegetation.
Efforts to p reserve the Dunes
began around 1916 when the Nationa l Parks S ervice b eca me an
org an i zati on . In 1966 , t h e
Lakeshore was fina lly authorized
a fter a long hard battle between
t he state's industrial and commercial interests and its environmental interests.

in the country. "It is really a unique area as far as its vegetation,"
Hiebert said.
Many scientists see the Dunes as
a very large experiment. They
gather baseline information of
what is in the park, pH precipitation and other variables.
Hiebert said Lake and Porter
Counties are not up to the EPA
standards for the ozone level,
which affects at least 25 species of
vegetation. Tho high of an ozone
level also sterilizes white pines,
and 70 percent or more of the
lichen species at the Dunes have
been lost since the turn of the
century.
Hiebert said since the Lakeshore
has public beaches, the level of
water pollution also has to be
monitored. He hopes that the
passage of t h e Clean Water Act
wilf help clean up the sewage
problem.
Miller's Woods, which is Dun.e s
property, has a landfill. Hiebert is
worried about what kind of effect
it will have on Dunes property and
is seeking government funds to
find some answers.
A recent study showed elevated
levels of arsenic and ammonia in
the Dunes. Hydrocarbons were

found floating in the Dunes'
ponds , although the level of
hydrocarbons -.vas not elevated.
Outside the Dunes' boundaries,
another landfill exists near
Michigan City. Hiebert said as far
as he knew, the landfill has no permit to fill in the wetlands. The fill
is not lined with clay to prevent
the waste from percolating out .
Studies show the waste is leaking
out, which affects the taste of the
water. The fill has uncontrolled access, so anyone that wants to can
dump there.
Erosion is the Lakeshore's biggest problem caused by natural
causes. The geological processes
still have not settled, and erosion
is a natural problem that many
people did not anticipate when
building their homes there.
Hiebert sees public education as
the biggest problem. Three years
ago, the Lakeshore contracted for
a study of the shoreline processes
and recommendations on bow to
prevent erosion. The Lakeshore
has published an Executive Summary for the public which
describes the shoreline processes
and ways of dealing with the
erosion .
The Lakeshore's mandate is to
protect the natural processes. Erosion is a natural process, but manmade structures interrupted this
and prevented the waves from hitting the shore directly. Since the
shore cannot be protected, their second
choice
is
shore
renourishment.
The severe storm on February 8
damaged 28 feet of shoreline in
some areas. The government spent
$400,000 on what Hiebert sai d
woul d hopefully help the area's
residents for another year. He said
it was money down the drain
because it could have been used to
rebuild the lakeshore.
The only long-range solutions
are public education and legislation with shoreline management
planning and zoning.
The talk was sponsored by the
Midwest Environmental Law
Caucus (MELK).

TYPING. Legal Secretary with 1 5 years'

experience. Nothing too large or too
small. IBM word processing. Accuracy
guaranteed. Overnight service available
at added charge. Reasonable rates.
Barb, 464-3293 after 6 p.m.

MELK speakers discuss local environmental
problems.
The Circular or Comprehensive
Environmental Response Compensation and Liability Act.
Even with recent funding, the
Liability Act is still grossly underfunded, Cefali said. Many hazardous wastes sites are difficult, if
not impossible, to clean up. No int lligent way of dealing with large
qu nti ies of waste has been
d v loped yet. "Cleanup" under
this Act is usually very limited.
Cefali urged peopl to become
interested in the problem of hazardous landfills. He said that most
people that do not live near a landfill feel they do not need to worry
about the problem. However, if a
person travels he will eventually
come near landfills. Also, people
cannot be totally cut off from the
environment; hazardous chemicals
· in water can even be absorbed
through the skin.
In Indiana, 28 superfont sites exist, with the worst si e in Seymour.
Ov r 800 more si es bav the

Most landfills are sanitary landfills. All that "sanitary" means is
that at the end of each day, the
waste is covered wit h a layer of
soil. This, however, does not protect the groundwater from
contamination .
A third type is the hazardous
landfill. A hole is dug where there
is a high concentration of clay to
prevent the migration of the waste.
Or synthetic liners are used, but
the liners disintegrate over a
period of time.
When the hazardous site is full,
the operator must submit a plan
for the care of the waste and also
post a bond for potential liability
from leakage.
Another layer of clay must be
placed on top of the fill. In theory,
this should prevent rain from
making the waste migrate, but in
practice every landfill leaks,
Cefali said. The Environmental
Protection Agency now is just trying to minimize leakage rather

a business dedicated to Christian principles
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Group activities:
DTP
The Delta Theta Phi (DTP) law
fraternity held an open party at
the Thunderhouse on March 27.
Thank you to all the members who
helped out.
DTP will be holding its elections
this week, so all members are encouraged to attend the meeting.
Also, proposed bylaws will be
voted on.

affecting the Dunes. The meeting
was attended by over 40 people.
Various committees have been
set up; Research, chaired by Brett
Waring; Programs, chaired by Sue
Bretzke, Membership, chaired by
Mark Nierman; and Public Relations, chaired by Kathy Fox. The
committees have already met and
begun their work. We are currently working on programs for next
year.

The Association of Trial
Lawyers of America CATLA) held
its elections on April 8. The officers for 1987-88 are:

PAD
The Phi Alpha Delta law fraternity elections were held on 24-25.
The new officers for 1987-88 are:

MELK

ATLA

book "Handling Soft Tissue Injury Cases and co-editor of
ATLA's Handbook for a Student
Trial Advocacy Program. Preiser
has also written numerous articles.
Pruser has also lectured extensively for ATLA; for the Ohio,
Kansas, Alabama, North Dakota,
Kentucky, Maryland, Louisiana,
Georgia, Florida, Oklahoma, Tennessee, Mississippi, Idaho and
New Jersey Bars; the National
College of Advocacy; at the Melvin
Belli seminar, etc.

Presidnet-Ann McGuffin
Vice Presidnet-Kathy Fox
Treasurer-Judy Menor
Secretary-Shirley Comer
Parlimentarian-Tim Murray

:

WLSA

Congratulations!

The Midwest Environmental
Law Caucus (MELK) sponsored a
successful talk on environmental
problems on April 7. Jeff Cafali,
an attorney and an environmentalist with People Against Hazardous Landfills, Inc. talked about
the hazards of landfills and the
possible solutions. Dr. R. Hiebert
from the Indiana Dunes National
Lakeshore talked about the problems of erosion along Indiana's
share of Lake Michigan coastline
and other environmental problems

Justice-Perry Browder
Vice Justice-Donald Lee
Clerk-Nadine Dahm
Treasurer-Kevin Speel
Marshall-Alex Tzallus
Executive Director-Daneene
Mitchell
Rush Directors-Vicky Rau and
Janice Parker
Congratulations!
Leslie Hagen received the
scholarship. The scholarship is offered to PAD members based on
academic performance and financial need.
Anyone interested in playing
softball this spring, sign up on the
bulleten board and/or see Keith
Henry.

11 (j{] [3
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On March 31, we sponsored Attorney Monty Preiser's talk on
"How to Properly Investigate and
Prepare a Medical Malpractice
Case." Preiser is a 1976 graduate of
the West Virginia School of Law
and is an active member of ATLA,
the Melvin Belli Society, the ABA,
the West Virginia Trial Lawyers
Association and the West Virginia
Bar Association. Preiser is also a
member of the New York Trial
Lawyers
Association,
the
American College of Legal
Medicine, the Roscoe Pound Foundation, the American Association,
M.E.N.S.A. and the Pittsburgh Institute of Legal Medicine. In addition, Preiser is co-author of the

> ..
The Women Law Students
Association (WLSA) held its elections on April 7. Its officers for
1987-88 are :
President-Ann McGuffin
Vice
President-Tammy
Tideswell
Secretary/Treasurer- Cynthia
Rockwell
Our scheduled speaker for Law
Week unfortunately cancelled two
hours before her talk was
scheduled.
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orth Calumet
Vaiparaiso. ln. 46181
Phone: 464-8269
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STUDENT RATES
SINGLE
COUPLE

Monthly

$25.00

Semester

$99.00

School Year

$140.00

thly

$35.00

Semester

$140.00

School Year

$190.00
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Behrend talks on 'Hi-tech Photography' as evidence
lnfared photography allows

people to see things they
normally would not be

able to see. - Jack Behrend
By Kathy Fox
Forum Editor

On April 7, Jack Behrend talked about "Hi-Tech Photography as
an
Evidentiary
Tool."
In 1974, a train left Reno, Nevada
and crossed over the mountains
towards Sacramento, Behrend
said. On a Sunday morning, the
train stopped in a railroad yard.
After everyone had left the yard
and gone home for the day, the
train exploded. It was the largest
explosion in the United States exc pt for the atomic bomb tests,
Behrend
said.
The train had been loaded with
bombs by the navy while still in
Reno. When one car of the train
blew, all of the cars blew. Behrend
said no one was hurt by the explosion, but it resulted in $300 million
in
damages.
When large liability results in
cases like this, Behrend said a lot
of "finger pointing" occurs.
Everyone who suffered an injury
sued either the railroad or the
navy, and the railroad sued its
supplier.
Yet, no one knew exactly what
had happen d or why the train exploded. Two weeks later, an
engineer who had been nea,rby just
before the explosion occurred said
he saw the train coming down the
m~untain. The engineer said _the
train's wheel was white hot--he
had actually taken photos of it.
The railroad's insurance company hired Behren three years
later to photograph trains as they
came down the mountain. He said

it was hard to take such photos at
night, and he had to do some
research to see if this could be
dorte.
Behren then showed a film of a
train wheel going at 60 m.p.h. with
100 h.p. being applied to the
brakeshoe. The film was taken
with an infrared camera to show
the heat created in the wheel, since
both the wheel and the brakeshoe
are black and would not show up
if an ordinary camera were used.
When the train's brakeshoes are
in use, each is trying to stop the
whole train by itself. When the
brakes are released, one might
stick and create an enormous
amount of heat and sparks,
Behrend
said.
The film showed tha an infrared
camera could be used to get the
results that Behrend wanted. He
then reshot the wheel at 8,000
frames a second and projected it
back at 24,000 frames a second.
This allowed him to see the individual spost on the wheel that
got
very
hot .
The film showed why so many
trains were wrecking every year.
Trains have two types of brakes:
high friction and cast iron. If the
wrong brake shoe is used, it can
become misaligned and eventually become stuck. This causes an
enormous build-up of heat, which
normally passes to the rail.
Behrend said if the rail cannot
accept this heat, it is passed up
through the wooden bottom of the
train car. This is what caused the
explosives i the train to catch on
fire
and
explode.

No one did any research on this
problem until ten years ago.
Behrend spent $2,000 on film to
discover the cause of the train
explosion.
Film has been around a lot
longer than videotape has. Film
has 200 times the resolution and 20
times the dynamic range of
videotape, and therefore film gives
a better picture, Behrend said.
Also, film depends on the hardware (the camera) to store the picture, while videotape relies on
software (the film) to store and
determine the picture. This also
enables the film to give a better
picture than a videotape.
Some video cameras now have
an electronic shutter, Behrend
said . This actually generat~s l~ss
information because there is less
shutter time. With film, the
photographer can actually speed
up the camera and thus slow down
the
action.
Behrend said the standard
videotape can absorb only so
much information, so recently a
high density video tape was
developed which can tape up to
2,000 frames a second. However,
the system costs over $200,000, and
another system must be purchased
to
replay
the
tape.
Film, though, is easy to carry
and can be replayed on practically any projector. Behren added
that his client, the .insurance company, got "off the hook" because
of the infrared shots he had taken.
At one time, a sports company
asked him to study what caused
tennis elbow. Using slow motion
photography, he was able to determine the natural frequency of different brands of tennis racksts and
how to prevent them from returning the force applied back to the
player.
Behrend
said
infrared
photography allows people to see
things they normally would not be
able to see. He showed a film of an
iron mine where taccomite, the
hardest rock in the world, was bein~
exploded.

Behrend talks about infrared photography as
evidence.
The ore must be broken up
before it can be processed, and
breaking up the ore is a very expensive process. The ore was in a
50-foot deep pit, and explosives
were used to break it up .
Behrend said it was -52° when he
first attempted to film the explosion, and his film froze. He had to
find a way to prevent his film from
freezing .
The film showed that about half
of the explosives were not going
off because the fuses were bad.
This could not have been proven if
the film had not been able to slow
down the explosion as much as it
did.

The film also showed that the
timing of the explosions was bad.
Also, all of the explosions needed
to go off; otherwise, the blocks of
ore were still too large to fit in the
rock crusher. Yet, Behrend said as
soon as the explosions went off,
nothing was left to show the explosives expert how- to get smaller
blocks unless the explosion was
filmed. That was why the film wa..--~
so
valuable.
Behrend is the president of
Behrend,
Inc.
The talk was sponsored by the
Delta Theta Phi (DTP) law
fraternity.

Cohen lectures on liabilty for medic_
i ne and drugs
By Kathy Fox
Forum Editor

On April 14, Attorney Ralph
Cohen talked to the Products
Liability class about liability for
medical devices and drugs.
Cohen said this area of law has
b n around for only the past 18 to
20 years and really has developed
in the past 10 to 15 years, so it is
a very new field.
Cohen has been practicing law
for the past 22 years in Indianapolis as a defense attorney in
this area. He started in general
litigation, and after several years
he began def nding doctors and
hospitals in medical malpractice
case .
The major disput in this area is
rh ther s rict liability applies to
pr • cription drug and devices.
The basic answer i yes. even
though th F ldman case in
w
J rs y j c d this.
' 402, comm nt k say that som
products ar unavoidably unsafe.
If th b n fi of the produc e.x.c d the risk, the consumer was
prop rly warn d gainst the risks,
and
th
product is not
unrea onably unsafe, trict liabiliY is not applied when the product
is used, Cohen said. The Indiana
Products Liability Act has
adopted this section as long as the
manufacturing processes are safe.
Cohen
aid, though, that
"unreasonably unsafe" is a 'silly"
term, because any product that is
put into the body is somewhat

risky. The defense attorney must
convince the jury that "unsafe" is
a relative term.
Without comment k, we would
not have prescription drugs and
new types of drugs coming into the
market. The manufacturers of a
new AIDS vaccination are already
worried about products liability,
for example. When manufacturers
are worried about liability, they
often withdraw their goods from
the market. This affects not only
defense attorneys who specialize
in products liability cases, but also
society, and comment k helps prevent this.
Intrinsic to comment k is that
the consumer be adequately warned of the risks. The majority of
states, including Indiana, use the
negbligence standard to judge the
adequacy of the warnings. The
manufacturer is negligent only if
he knows or should know of the
ri ks at the relevant time.
Soon after stri t liability in products liability cases developed,
many cases were brought by people who had gotten hepatitis from
blood transfusions. Some courts
held that the blood supplier, even
though he bad not "manufactured" the blood, was liable. This
resulted in many states passing
statutes which relieved the supplier of liability, and no-fault
cases, but not for negligence cases,
Cohen said.
A majority of jurisdictions holds
that the manufacturer's duty to
warn the consumer of the risk is

judged by the scientific knowledge
("state of the art") available at the
time the product was manufactured or put in the market. This
standard has been incorporated into Indiana's statutes. Cohen said
that there is no such thing, though,
as a totally safe product.
The warning for prescription
drugs must only be given to the
prescribing physician, not to the
ultimate consumer (the patient).
Since, by law, the drug can only be
sold to the physician and cannot be
advertii>ed to the general public,
only the licensed physician can
decide to give out the prescription.
This is the "learned intermediary"
rule-the doctor has a duty to make
a judgment of the risks when he
prescribes the drug, Cohen said.
One exception to this rule is
mass vaccination cases (such as
polio). The person giving out the
drugs in these cases is not making
an independent judgment as to the
risks of the drug. In these cases,
Cohen said the doctor must warn
patients of the potential risks.
The other exception is the
McDonald case, which was decided by the Supreme Judicial Court
of Massacbussetts in the mid-70s.
The FDA requires certain products
to contain patient inserts warning
the users of potential risks of the
drug. The pamphlet in this con·
traceptive said "death" was a
possible risk. The patient suffered
a stroke, and the court held that
the warning was insufficient
because it did not warn against

strokes. Cohen argued that it is
impossible to warn against
everything, and the result in this
case was "bizarre" from a defense
standpoint.
The Collins case in California,
which was decided on November
4, 1986, held that iuds are medical
devices under comment k just like
prescription drugs are. Cohen said
the case also suggested that if a
safer product was available, the
manufacturer might be negligent
for not purring a ;;;afer product on
the market.
Under the pre-emption argument, which is currently being
decided in four or five district
courts, all drugs must be licensed
by the federal Food and Drug Administration (FDA). Defense

counsel is arguing that if the drug
is licensed, then it is per se
reasonably safe and nondefective
and the manufacturer cannot be
liable. Warnings, too, must be approved by the FDA.
Defense counsel, Cohen said, is
arguing that the FDA has made an
independent judgment and the
government therefore has preempted the field. The defense is
saying that the government's
regulatory scheme cannot be interfered with; most case law,
however, states the opposite.
If adopted, pre-emption says the
regulatory scheme is valid. This
has a great deal of merit in certain
cases, from the defense counsel's
point of view.

Sports update:
By Troy Swanson
Forum Sports Editor

The water dynasty continues.
Troy Swanson has led his water
basketball team to their second
consecutive championship win.
The Depraved Hearts sank the Phi
Psi fraternity, beating them by
more than twenty points to make
it to the finals. The DR's then faced the strong defense of the PKA
fraternity. Swanson's recruiting
paid off, since the team shot an impressive 85 percent overall. John
Hallacy contributed to the win by

shooting key shots during the
game. The DH's were never behind
throughout the game and won
45-38 despite a four point technical
foul by one of the DH players.
The women's volleyball team,
Willful and Wanton, has made it to
the semi-finals in the allUniversity championship game.
These athletes have only lost one
game on the road to the top.
Despite playing a won;tan short.
this team has succeeded. Look for
the final game schedule coming
soon.

